








9. Section 31 l(b)_'('S')--o_f’ the Act, in pertinent part, prohibits the discharge of any oil or
hazardous substances into or upon the navigable waters of the United States or their adjoining
shorelines in such quantities as méy be harmful as determined by the President. 33.U.S.C.

§ 1321(b)(3)-and (4).

10.  The ferm “discharge” is defined in section 311(a)(2) of the Act to include “any
spilling; leaking, pumping, pouring, emitting, emptying or dumping....” 33 U.S.C. § 1321(a)(2).

11.  The term “0il” is defined in section 311(a)(1) of the Act as “oil of any kind or in
any form, including, but not limited to, petroleum, fuel oil, sludge, oil refuse, and oil mixed with
wastes other than dredged spoil.” 33 U.S.C. § 1321(a)(1) and 40 C.F.R. § 112.2.

12. The definition of “0il” under section 311(a)(1), 33 U.S.C. § 1321(a)(1), includes
red-dved diesel fuel.

3.  The term “navigable waters” is.defined in section 502(7) of the Act as “waters of
the United States, including the territorial seas.” 33 U:S.C. § 1362(7).

14.  For discharges of oil prohibited by section 31 1_(b)(3) of the CWA, 33 US.C.
§1321(b)(3), “navigahle waters™ are further defined to include, inter alia: all waters that are
currently used, were used in the past, or may be sUsé'ep'tibie 1o use in interstate or foreign
commerce; intrastate lakes, rivers, and streams (including intermittent streams) that are ‘or could
be used by interslate or foreign travelers for recre ational or other purposes; and tributaries of the
foregoing waters. 40 C.E.R. § 110.1.

15.  Inaccordance with section 311(b)(4)-of the Act, tbe EPA has determined, by
regulation, those quantities of oil tbat may be harmful to the public health or welfare-or the
environment of the United Statés include discharges of oil that: (a) violate applicable water
quality standards; or (b) cause a film orsheen upon ;:)r discoloration of the surface of the water or

a‘djoining shorelines or cause a sludge or emuision to be deposited
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beneath the surface of the water or uipon adjoining shorelines. 33 U.S.C. § 1321(b)4) and 40
C.F.R. § 110.3.

16.  The term “onshore facility” is defined in section 311(a)(10) of the Act as “ény'
facility {including, but not limited to, motor 'vehieles:-and rolling stock) of any kind located in,
on, or under, any land within the United States ch_er_:_than submerged Jand.” 33 U.S.C.

§ 1321(@)(10).

17. According to section 311(a)(7) of the :Acl-,_“'-“'p'ers_on” includes an individual, firm,

eorporation, association, and a partnership. 33 U.S.C. § 1'3-2"1(_'%1)(7).

Y. GENERAL ALLEGATIONS

18.  Respondent is and was at all relevant times a corporation organized under
the laws of Colorado with an office Jocated at 1970 East 68% Avenue, Denver, CO 80229.

19.  The Respondent’s regisiered agent is ﬁric Balenseifen, with the address
referenced in Paragraph 18, supra, on file with the Colorado Secretary of State.

20.  Respondent is and was at all times relevant to this Agreement a “person” within.
the meaning of section 311(a)(7) of the Act, 33 11.S.C. § 1321(a)(7).

21, Atall relevant times, Respondent owﬁed and operated the truck tractor and the
tanker trailer involved in the release referenced in Paragraphs 27, infra.

22, The tanker irailer and truck tractor relerericed in Paragraph 21, supra, were at all
relevant times “onshore facilities™ within the meaning of section 311{a)(10) of the Act, 33 U.S.C.
§1321(a)(10).

23. Boulder Créek is a permanently _ﬂow_ing_ stream with a defined bed, bank, and
ordinary high water mark.

24, The Boulder Creek flows northeast a_h‘d_j'oi‘ns the St. Vrain Creek before flowing

into the South Plaite River, a navigablé-in-fact “water of the United States™ within the meaning
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of 40 C.F.R. § 110.1 and Section 502(7) of the CWA, 33 U.S.C. §§ 1362(7).
25, Boulder Creek and St. Vrain Creek aie. “waters of the United States” within the

meaning of 40 C.F.R. § 130.1 and Section 502(7) of the CWA, 33 U.S.C. §§ 1362(7).

VL. SPECIFIC ALLEGATIONS

26.  On December 2, 2013, the truck tractor pulling the tanker trailer owned and
operated by the Respondent was involved in a single vehicle roll-over accident on Colorado State.
Highway 119. The tanker trailer was filled with appléox.imateliy- 4,000 gallons of red-dyed diesel
fuel,

97.  The tanker trailer referenced in Paragraph 21 ruptured, releasing approximately
4,000 gallons of re'd-.d}_fed diesel, which flowed along the east- and west-bound lanes of the
highway and proceeded to flow down an embankment on the east-bound side of the highway
rc_aching. the Boulder Creek in two different eu"éas.-

28. The Colorado State Police (CSP) id’eptiﬁed two locations where the red-dyed fuel
spill impacted the Boulder Creek and CSP o'bserve_dfa“'sh'cen on December 2 and 3, 2013,

VII. VIOLATION

29.  Paragraphs 1 through 28 of this Agreément are re-alleged and incorporated herein
by reference.

30, The release of red—dycd‘ diesel 1'efe1'enccd in Paragraphs 27 and 28 was at all
relevant times a “discharge” within the meaning of section 311(a)(2) of the Act, 33 U.5.C.
§ 1321(a)(2).

31.  The discharged red-dyed diesel refer.én‘ced in Paragr‘aph-E? was at all relevant

times “0il” within the meaning of section 311(a)(1) of the Act, 33 U.S.C. § 1321@)(1).
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32.  The oil that was discharged into the Boulder Creek referenced in Paragraph 28
‘was discharged in “quantities as may be harmful” within the meaning of section 311(b)(3) of the
Act, 3 U.S.C. § 1321(b)(3), and 40 C.E.R. § 110.3.

33 Section 311 (b)(6)(B)() of the Act, 33 U.S.C. § 1321(bY6)(B)(i), and
40.C.F.R. part 19 authorize the assessment of a C]as$- I'civil penalty niot to exceed $16,000
per violation, up to a maximum civil penaity of $37,500, for violations of section 311(b)(3) of
the Act, 33 U.S.C. § 1321(]3)_(3);,. occurring after J anﬁary: 12, 2009, and through December 6,
2013, |

VIIL PAYMENT OF CIVIL PENALTY

34. Respondent, by signing this Agreement, herein certifies to the EPA that
Respondent is now in compliance with each of the relevant provisions of the Act that formed the
basis of the Complaint.

35, Based on the foregoing allegations a_nd_pursuant 1o the authority of section
311(O)(6)B)) of the Act, 33 U.S.C. §1321(b)(6)(B)(i), and 40 CFR section 19.4, the EPA
proposes the assessment of adminisirative penalties against Respondent in the amount of thirty-
two thousand-dollars ($32,000). |

36. Respondent consents to the issuance of the Final Order and consents for the
purpose of settlement to pay a civil penalty in-the anﬁmmt of thirty-two thousand dollars
($32.000) within thirty (30) calendar days from the date written on the Final Order issued by the
Regional Judicial Officer that incorporates this Agreement.

a. If the due date of the pa.ymen%_falls ol a weekend or legal federal haliday,
the due date is the next business day. P’ayme;nt must be received by 11:00 a.m. Eastern

Standard Time to be considered as received fbat.day.
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b: Payment shall be made by any of the methods set.forth in Appendix 1 to
this Agreement,
c. At the same time that each payment is made, notice that the payment has

been made shall be provided to:

Darfa Hohman (8ENF-UFO)}  and Melissa Haniewicz

U.S. EPA Region 8 Regional Hearing Clerk (8RC)
1595 Wynkoop U.S. EPA Region 8.

Denver, CO 80202-1129 1595 Wynkoop

Denver, CO 80202-1129

If a payment is made by cashiers or certified -.c_heck, the notice shall include a copy of the
check. If a payment is made in any other maﬁner,_ the notice shall include documentation
demonstrating that the payment was made.

d. In the event a payment is not received by the speciﬁ'ed-due date, interest
on the late payment shall accrue from t'he.dafe of the Final Order, not the due date, at a
rate ¢stablished by the Secretary of the Treasury pursuant to 31 U.S.C. § 3717, and will
continue to acerue until payment in full is ref’:ei'ved (€.g., on the 15 late day for the first
payment, 30 days of interest accrues). |

e In addition, a handling cbargé of fifteen dollars ($15) shall be assessed on.
the 31st day from the date of the Final 'O_'rder:, and each subsequent 30-day period that the
initial payment, or any portion thereol, remains unpaid, -and a handling charge of fifteen
dollars ($15) shali be assessed on the 1st day after the due date of each subsequent
payment, and each subsequent 30—day period that any such payment, or any portion
thereof, remains unpaid. In addition, a six pércent (6%) per annum penalty shall be-
assessed on any unpaid principal amount if payment is not received within 90 days of the
due date (e.g.. the 121st day from the date the Final Order is signed). Payments-are first

applied to handling charges, 6% penalty interest, late interest, and any balance is.then
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applied to the outstanding: principal amount. Further, Respondent shall be subject to the
fees, costs, and nonpaymerit penalty set forth in section 311(b)(6)(H) of the Act, 33
U.S.C. § 1321(b)(6)(FD). |
f. If the civil penalty payment re_q'uired by this Paragraph 36 is not paid
within the time specified, the EPA, in its solé__, unreviewable discretion, may elect to
accelerate-any remaining payment, such that the remaining payment(s) will be due within
thirty (30) calendar days of Respondent’s re‘c.eipt of notice of such acceleration from the
EPA, The provisions of Subparagraphs a through e of this Paragraph 36 shall apply to
such accelerated payment.
g. Respondent agrees that the penalty shall never be ¢laimed as a federal or
other tax deduction or credit..
37.  The civil penalty set forth in Paragraéh 35 of this Agreement was determined
by the EPA after taking into account all factors identified in section 311(b)(8) of the Act,
33 U.S.C. § 1321(bX(8), i.e., the seriotisness of the violation or violations, the economic benefit
to the violator, if any, resulting from the violation, the degree of eulpability involved, any other
penalty for the same:incident, any history of prior vi'.olati ons, the nature, extent, and degree of
success of any efforts of the viclator to minimize or'.mi__tigate the effects of thic dischatge, the
economic impaet of the penalty on the violator, and any other matters as justice may réquire:

IX. OTHER TERMS AND CONDITIONS

38.  Failure by Respondent to comply with any of the terms of this. Agreement shail
constitute a breach of this Agreement and may result in referral of the matter to the United States
Department of Justice for enforcement of this Agreement and for such other refief as may be

appropriate.
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Combined Complaint and Consent Agreement - Appendix 1

The following are acceptable payment methods for the civil penalty required to be paid pursuant
to the Agreement.

1. 1f payment is being made by check, submit the check, including the name, docket
number, and the notation, “Oil Spill Liability Trust F und-311,” payable to “Environmental
Protection Agency:”

Regular Mail:

U.S. Environimiental Protection Agency
Fines and Penalties '
Cincimmati Finance Center

PO Box 979077

St. Louis, MO-63197-9000

Federal Express, Airborne, or othercommercial carrier:

1JS Bank

Cincinnati Finance Center Box 979077
1005 Convention Plaza

Mail Station SL-MO-C2GL

St. Louis, MO 63101

Contact; Craig Steffen
513-487-2091

2. Wire Transfers:

Wire transfers must indicate the name and docket number of this case and be sent directly to the
Federal Reserve Bank in New York City with the followmg information:

Fedeial Reserve Bank of New Yotk

ABA = 021030004

Account = 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire messagc shiould read "D 68010727 Environmental Protection

Agency”
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3. ACH (also known as REX or remittance express):

Please indicate the namie and dockct_num'ber'of this ¢ase on Automated Clearinghouse (ACH)
payments to EPA made through the US Treasury using the following information:

US Treasury REX/Cashlink ACH Receijver

ABA: 051036706 _
Account Number: 310006, Environmental Protection Agency
CTX Format Transaction Code 22 — checking '
Physical location of US Treasury Facility

5700 Rivertech Court

TRiverdale, MD 20737

US Treasury Contact Information:
Randolph Maxwell: 202-874-7026
Remittance Express (REX): 1-866-234-5681
4, On-line Payment:

There is now an On Line Payment Option, avaj'lablezgt_hrough the Dept. of Treasury. This payment
option can be accessed from the informati on below: :

WWW.pay.gov
- Eriter “sfo 1.1" (without the quotation marks) in the :‘-‘Search Public Forms” field.

Click ‘on the first link to open the form, complete 1‘e_ci_11i red fields, and then click on “Submit
Data” button at bottom of form.
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CERTIFICATE OF SERVICE

The undersigned certifies that the original of the attached COMBINED COMPLAINT AND
CONSENT AGREEMENT and FINAL ORDER in the matter of REX OIL COMPANY,
INC.; DOCKET NO.: CWA-08-2017-0004 was ﬁled with the Regionial Hearing Clerk on
Novcmber 28, 2016.

Turther, the undersigned certifies that a true and corréct copy of the documents were emailed.to,
Brenda Mortis, Enforcement Attorney. True and correct copies of the aforementioned
documents were placed in the United States mail certlﬁ ed/return receipt on November 28, 2016,
to: : -

Respondent

Rex Oil Company, Inc.
1970 East 68" Avenue
Denver, CO 80229

And emailed to:

Jessica Farmer :

U. S. Environmental Protection Agency
Cincinnati Finance Center

26 W, Martin Luther King Drive (MS-0002)
Cincinnati, Ohio 45268

Melissa Hafiewicz
Regional Hearing Clerk

November 28, 2016

_?‘ ;
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